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12 CFR Ch. II (1–1–98 Edition)§ 221.6

[Reg. U, 48 FR 35076, Aug. 3, 1983, as amended
at 48 FR 37361, Aug. 18, 1983]

§ 221.6 Exempted transactions.
A bank may extend and maintain

purpose credit without regard to the
provisions of this part if such credit is
extended:

(a) To any bank;
(b) To any foreign banking

insititution;
(c) Outside the United States;
(d) To an employee stock ownership

plan (ESOP) qualified under section 401
of the Internal Revenue Code (26 U.S.C.
401);

(e) To any ‘‘plan lender’’ as defined in
part 207 of this chapter to finance such
a plan, provided the bank has no re-
course to any securities purchased pur-
suant to the plan;

(f) To any customer, other than a
broker or dealer, to temporarily fi-
nance the purchase or sale of securities
for prompt deliver, if the credit is to be
repaid in the ordinary course of busi-
ness upon completion of the trans-
action;

(g) Against securities in transit, if
the credit is not extended to enable the
customer to pay for securities pur-
chased in an account subject to Part
220 of this chapter; or

(h) To enable a customer to meet
emergency expenses not reasonably
foreseeable, and if the extension of
credit is supported by a statement exe-
cuted by the customer and accepted
and signed by an officer of the bank
acting in good faith. For this purpose,
emergency expenses include expenses
arising from circumstances such as the
death or disability of the customer, or
some other change in circumstances in-
volving extreme hardship, not reason-
ably foreseeable at the time the credit
was extended. The opportunity to real-
ize monetary gain or to avoid loss is
not a ‘‘change in circumstances’’ for
this purpose.

§ 221.7 Requirements for the list of
OTC margin stocks.

(a) Requirements for inclusion on the
list. Except as provided in paragraph (d)
of this section, an OTC margin stock
shall meet the following requirements:

(1) Four or more dealers stand willing
to, and do in fact, make a market in

such stock and regularly submit bona
fide bids and offers to an automated
quotations system for their own ac-
counts;

(2) The minimum average bid price of
such stock, as determined by the
Board, is at least $5 per share;

(3) The stock is registered under sec-
tion 12 of the Act, is issued by an insur-
ance company subject to section
(12)(g)(2)(G) of the Act, is issued by a
closed end investment management
company subject to registration pursu-
ant to section 8 of the Investment
Company Act of 1940 (15 U.S.C. 80a–8),
is an American Depository Receipt
(ADR) of a foreign issuer whose securi-
ties are registered under section 12 of
the Act, or is a stock of an issuer re-
quired to file reports under section
15(d) of the Act;

(4) Daily quotations for both bid and
asked prices for the stock are continu-
ously available to the general public;

(5) The stock has been publicly trad-
ed for at least six months;

(6) The issuer had at least $4 million
of capital, surplus, and undivided prof-
its;

(7) There are 400,000 or more shares of
such stock outstanding in addition to
shares held beneficially by officers, di-
rectors or beneficial owners of more
than 10 percent of the stock;

(8) There are 1,200 or more holders of
record, as defined in SEC Rule 12g5–1
(17 CFR 240.12g5–1), of the stock who
are not officers, directors or beneficial
owners of ten percent or more of the
stock, or the average daily trading vol-
ume of such a stock as determined by
the Board, is at least 500 shares; and

(9) The issuer or a predecessor in in-
terest has been in existence for at least
three years.

(b) Requirements for continued inclu-
sion on the list. Except as provided in
paragraph (d) of this section, an OTC
margin stock shall meet the following
requirements:

(1) Three or more dealers stand will-
ing to, and do in fact make a market in
such stock and regularly submit bona
fide bids and offers to an automated
quotations system for their own ac-
counts;

(2) The minimum average bid price of
such stocks, as determined by the
Board, is at least $2 per share;
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(3) The stock is registered as speci-
fied in paragraph (a)(3) of this section;

(4) Daily quotations for both bid and
asked prices for the stock are continu-
ously available to the general public;

(5) The issuer has at least $1 million
of capital, surplus, and undivided prof-
its;

(6) There are 300,000 or more shares of
such stock outstanding in addition to
shares held beneficially by officers, di-
rectors, or beneficial owners of more
than 10 percent of the stock; and

(7) There continue to be 800 or more
holders of record, as defined in SEC
Rule 12g5–1 (17 CFR 240.12g5–1), of the
stock who are not officers, directors, or
beneficial owners of ten percent or
more of the stock, or the average daily
trading volume of such stock, as deter-
mined by the Board, is at least 300
shares.

(c) Removal from the list. The Board
shall periodically remove from the list
any stock that:

(1) Ceases to exist or of which the
issuer ceases to exist, or

(2) No longer substantially meets the
provisions of paragraph (b) of this sec-
tion or § 221.2(j).

(d) Discretionary authority of Board.
Without regard to the other paragraphs
of this section, the Board may add to,
or omit or remove from, the OTC mar-
gin stock list, any equity security, if in
the judgment of the Board, such action
is necessary or appropriate in the pub-
lic interest.

(e) Unlawful representations. It shall
be unlawful for any bank to make, or
cause to be made, any representation
to the effect that the inclusion of a se-
curity on the list of OTC margin stocks
is evidence that the Board or the SEC
has in any way passed upon the merits
of, or given approval to, such security
or any transactions therein. Any state-
ment in an advertisement or other
similar communication containing a
reference to the Board in connection
with the list or stocks on that list shall
be an unlawful representation.

§ 221.8 Supplement, maximum loan
value of margin stock and other col-
lateral.

(a) Maximum loan value of margin
stock. The maximum loan value of any

margin stock expect options is fifty per
cent of its current market value.

(b) Maximum loan value of nonmargin
stock and all other collateral. The maxi-
mum loan value of nonmargin stock
and all other collateral except puts,
calls, or combinations thereof is their
good faith loan value.

(c) Maximum loan value of options. Ex-
cept for purposes of §221.5(c)(10) of this
part, puts, calls, and combinations
thereof have no loan value.

INTERPRETATIONS

§ 221.101 Determination and effect of
purpose of loan.

(a) Under this part the original pur-
pose of a loan is controlling. In other
words, if a loan originally is not for the
purpose of purchasing or carrying reg-
istered stocks, changes in the collat-
eral for the loan do not change its ex-
empted character.

(b) However, a so-called increase in
the loan is necessarily on an entirely
different basis. So far as the purpose of
the credit is concerned, it is a new
loan, and the question of whether or
not it is subject to this part must be
determined accordingly.

(c) Certain facts should also be men-
tioned regarding the determination of
the purpose of a loan. Section 221.3(a)
provides in that connection that ‘‘a
bank may rely upon a statement with
respect thereto, accepted by the bank
in good faith, signed by an officer of
the bank or by the borrower.’’ The re-
quirement of ‘‘good faith’’ is of vital
importance here. Its application will
necessarily vary with the facts of the
particular case, but it is clear that the
bank must be alert to the cir-
cumstances surrounding the loan. For
example, if the loan is to be made to a
customer who is not a broker or dealer
in securities, but such a broker or deal-
er is to deliver registered stocks to se-
cure the loan or is to receive the pro-
ceeds of the loan, the bank would be
put on notice that the loan would prob-
ably be subject to this part. It could
not accept in good faith a statement to
the contrary without obtaining a reli-
able and satisfactory explanation of
the situation.

VerDate 12<MAR>98 11:01 Mar 17, 1998 Jkt 179039 PO 00000 Frm 00041 Fmt 8010 Sfmt 8010 Y:\SGML\179039.TXT 179039-3


		Superintendent of Documents
	2015-01-29T11:21:42-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




